
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



196 BOOK REVIEWS. 

would appear from the illustrations given above, and also from the 
express declarations to the contrary used in some, and to give a 
serious blow to the tendency now prevailing to restrict the doc- 
trine of ultra vires, as far as is consistent with settled principles. 
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The Trans-Missouri Freight Association Case' and Railway 
Pooling in the United States. By Albert D. Cooke. With 
an Introduction by the Hon. William E. Chandler. Phila- 
delphia. Press of T. A. Bradley. 1897. 

This interesting little book does not altogether fulfill the promise 
of its title. It contains some trenchant remarks upon railway pool- 
ing in the United States, but can scarcely be regarded as a discus- 
sion of the Trans-Missouri Freight Association Case. The author 
speaks of that decision as having established " the validity of the 
Federal Anti-Trust Law of 1890. ' ' He comments upon the adverse 
criticism which the decision has provoked and undertakes to show 
that the question involved "has two sides." In point of fact, the 
validity of the act was not in question in that case, and therefore 
the decision did not "establish" it. Apart from the question of 
the jurisdiction of the court, two points were involved : ( i ) Does 
the act apply to and cover common carriers by railroad ? (2) Does 
the agreement violate any provision of the act ? This second ques- 
tion substantially resolved itself into the inquiry. Does the act apply 
only to such contracts as are unlawful at common law, or does it 
make unlawful all contracts, reasonable or unreasonable, which in 
anyway operate to "restrain" interstate or foreign commerce? 
The court decided the questions of construction against the Freight 
Association. From the decision upon the second point four of the 
nine justices dissented. Neither of these questions is so much as 
mentioned by Mr. Cooke, so that his readers are deprived of the 
benefit of his views upon the very serious problems which divided 
the Supreme Court. 

The author's efforts are mainly devoted to an exposition of the 
evils of pooling. He emphasizes the point that the Interstate 
Commerce Commission is not a tribunal calculated to hold the 
scales of justice even, in the presence of the pressure exerted by 
railroad capital. He levels certain poignant and well-deserved 
criticisms at those of our judges who are wont to travel on free 
passes furnished by the railroads which figure as litigants in their 
courts. The book is clever and readable. It is not profound, but 
many of its warnings are timely. It can scarcely be said to touch 
the grave economic questions which pooling involves. Unfortun- 

I166 U. S. 290 {1896). 



BOOK REVIEWS. 1 97 

ately, as already remarked, it throws no light on the Trans-Missouri 
Freight Association Case. G. W. P. 



McKelvey on Evidence. Hornbook Series. A Handbook of the 
Law of Evidence. By John Jay McKelvey, M. A., LL.B., of 
the New York Bar, and author of " Common Law Pleading." 
St. Paul, Minn. : West Publishing Co. 1898. 

Between Best, Greenleaf, Phillips, Rice, Starkie, Stephen, Tay- 
lor, Wharton, and others, the field of evidence has been pretty 
thoroughly threshed out. When one takes up a new treatise on 
this subject, he at once looks for an explanation of its raison d ' etre. 
It seems that, as to this book, such explanation is to be found 
chiefly in "an attempt to restate the principles of the law of evi- 
dence in a manner easy of comprehension for the student, and, for 

the practitioner, easy of application, avoiding the 

meagreness of Stephen's Digest, on the one hand, and the unwieldy 
fullness of detail, characteristic of some of the larger works on the 
other. ' ' 

In treating any subject of the law, in order that it may be the 
better understood, it is customary and, to a greater or less extent, 
necessary to treat many questions more or less closely allied to that 
subject, but which do not strictly form part of it. Just where the 
line shall be drawn depends largely upon the choice of the writer. 
And, in dealing with the law of evidence, one writer has included 
topics which another has omitted. No text writer, for instance, has 
dealt with this subject in the same manner as McKelvey. The 
ground covered and the general order, or classification, is much 
that adopted by Professor Thayer, of the Harvard Law School, in 
his collection of cases. And the author has referred freely through- 
out the book, in foot notes, to those scholarly historical sketches 
which Professor Thayer has published with his collection of cases 
and, from time to time, in the Harvard Law Review. In the con- 
cluding paragraph of his preface, McKelvey states that ' ' acknowl- 
edgment is due, and freely given to that admirable collection of 

cases, upon which the author has drawn for very 

many of the illustrations cited, and to which he has very generally 
referred for the early cases. ' ' 

Under "Hearsay" is included "statements, oral or written, 
made by persons not parties to the suit, and not witnesses therein. ' ' 
Of course "Admissions" and "Confessions" are not treated as 
exceptions to " Hearsay." This classification, departing from the 
course pursued by Greenleaf, Stephen, Taylor and Wharton, 
approaches rather to that of Best, who has one head for " Self- 
Regarding Evidence " and another for " Derivative Evidence." 

The final chapter, "Demurrers to Evidence," contains a treat- 
ment of that class of cases which Professor Thayer includes under 
the general head " Law and Fact, Court and Jury, Demurrers Upon 



